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about the year 1600- 


pariſh, under the name of Drdigubill. - 


loe; +7 accordingly it 
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vicarage included, was 9 
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16305 the ſtipend payalifl Ta the midiſter of Ordiqub3/l, 
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Ferhat chis pariſh. of Ora e is. of aſt extcnr; and 


conſequently in. thoſe . 


ds wege of little Var- 
that, til the year 


370 merks; hut about 
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Treuat thisſtipend continued to be paid from tho fore- 
„ aid period downwarils de the Fear 1717; and, tho 
= © + - there was no decreet, but only uſe-of payment, it was lo- 
© * © © called that the Earl of Findlater, the patron, in virtue 
Fe eee net ith the priltioher's ede, pat 
180ð0 merks yearly ; the petitioner's predeceſlors,” pro- 
pPrietors of the barony of Part, paid 200 merks yearly ; 
- +, and the remaining 120:tn#fks'was made up by the vi- 

carage of the pariſh, 

It appears, that in the year 1717 ademand was made 
by the jprefbytery df Forgyce for a further aygmetitaſion 
tojthigiſtipend#andiaccomlingly it appears, that the Earl 
of Findlater, his ſon Lord Deſtford, and Sir Fames Gordon 

of Park agreed, at the requeſt of the preſbytery, to 
augment the ſtipend to 50 'merks yearly ; and this 
augmentation was ſo localled, that of the additional 
ſtipend L. 24: 3: 4 Scots fell upon the Earl of Findla- 
2 der, 'Whidh} joined to the 'r66 merks paybble formerly 
| by the Earl, made his part of the ſtipend amount to 
L. 90: 16: 8 Kort: Sir Fame: Gordon's proportibn of 
the new augmented ſtipend was. L. 29: 3: 4 Scors, 
which, joined to the 300 merks paid by him former- 
ly,made his yearly proportionof the aid ſtipend amount 
to L. 362: 10, Scoti: And theſe two ſums, with the vioa- 
rage of the pariſh, valued as formerly at L. BO S, ror 

7 20 merks, male 0p the new itipend of 500 merks. - 

' _ That, upon occalion of this agreement, a contract 
Avg. 20. Was entered to between the Earl of Findlater and 

*717- fon Lord Deikford and Sir James Gordon of Park on the one 
hand, and the moderator and whole preſbytery of Fordyce 
on the other hand, By this contract the heretors bind 
chemſelves to pay the augmented ſuni as above, in tlie 
reſpective proportions above-mentioned, at two | terms 
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40 kin in 05 17 coming. he nad, > pn til 
'« ſent, that the faid. James Earl of Findleter, and Seafiekd, | 

% Tame: Lord De/tford, and Sir Jane: Gordon,gf Park, and 

. their foreſaids, ſhall procure and obtain from the ſaids 

** 2 of Council and 8; eſſion an. ratification and homo- 

gion of this preſent gontratt and: do, hind and 

« oblige. them, and N office, that, 

« ſhall give their full urrence and. aſſiſtance to 

10 the Procuring ane 6 of A 
« tion,” „ ably do ou 
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cality was obtained in purſuance;of the foreſaid:con- 


tract; run ever ſince the date of the. agreement, the 
miniſter of Ordiqubill has received the ſtipend, fixed by 
the contract, from, the Earl of Findlater, and, the pro- 
etor of che barony. of Park, .in-the,proportions as ar 
Wy aſcertained ; and wich this Kipang the.miniſter till 
lately has been fatisfied. 
That, of late, Mr Robers Ogitay. che, preſent.incumbent 
of Ordiquhill brought an action of augmentation, . .modi- 

| e and locality, before your Lordlhips, as Com- 
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miſfioness: för plaiitation of kirks and viſhation or 
79 — in ch act fs ede 6 as defenders che Earl 

Findlater, and the petitioner as 'proprittor of the ba- 
ron of Parl. The fummbons ets forth, That the 
charge was extenſive,” und the uk of Hving 94 | 
on accoutit of its. vicinity to the rown of B 
it further ſets furth,” That che rent” of the ER pac 


Part, ſtock and tem. amounts to L. hoo Serling year- 


y: And concludes for an augmentation aui to the. 


charge, and to the teiuck of uch a rent. 
That in this action, ec noe was made for the Earl 

of Findlares: who feems'to have admitted tha the i incum 

bent ſhoultf hays ſome augmentation; anch it ap 


. that; at the firſt calling, the Earl's procurator made this. 
admiſſion for his Lordthip,” but took the ſummons to 


fee till tie nent calling for the ather herętors. And 
the cayſe heing again inrolled before gur Lprdihips,. 
the purſuer in ſiſtedꝰ for His augmentation. when. the 
petitioner ſtated certain reaſbns againſt it; and parti- 


cularly- obſerved; that the rent 2 barony of Part, 
was Hbelled by far too high. Your: Lordfhips, how- 


July 16. 
1766. 


ever, of this date, were pleaſed to pronounce. the fol- 
lowing interlocutor: The Lords haying adviſed the 
66) Ubel and foregpiag debate, they repel the defences, 
im reſpect of * the anſwers, bole the defenders as con- 
© feſt on the rental libellec; and modify, decern, and 
« -ordain*the cohſtant Mpend and provifion of the 


kirk and parihr of Ordiqubill, to be, for this inſtant. 


crop and year of God 1766, and yearly thereafter, 
in all time coming, two chaſders of of neal, two chal: 
ders of bear, 300 merke of money for ſtipeng, with 


L. zo money forefaid, for filrnithil ng the commupĩion- 


v6. bom pond and decern an br the ſame to be 
4 _ 
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* paid yearly to the purſuer and his ſucceſſors in-of- 
«« fice, miniſters ſerving; the cure at the ſaid kirk, by 
46 Captain John Gordon of Park, and his ſucceſſors. in the 
« right of the lands and teinds within the ſaid pariſh, 
out of the firſt and readieſt of the teinds, parſonage. 
„and viearage of the ſame ; beginning the firſt year's 
payment thereof, for this inſtant crop and year of 
„God 2766, and ſo forth yearly thereafter, in all time 
coming, at the terms of payment following, viz.. 
the money at Vhiiſunday and  Martinmas yearly, by 
„ equal portions, and the victual betwixt Tue and 
«« Candlemas Yyearly,, after the ſeparation. of the crop 
: from the ground.“ | a Debian 
The petitioner muſt humbly. beg leave to ſiſbmit this 
judgment to your Lordſhips review, and he is hopeful, 
upon a full ſtate of the, eircumſtances, your Lord- 
ſhips, in ſome particulars at leaſt, will vary the judg- 
a en 
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N RT e e eie ines 
And, in the f place, the petitioner. muſt ſubmit to 
your Lordfhips, whether any augmentation at all ought 
to be granted in this caſe. It is very true, the ſtipend 
is (mall; but in fact the charge is not extenſive, and 

the expence of Hing, in that. part of the country is 
very moderate. The purſuer was pleaſed to ſtate mat- 
ders in à different light to. your. Lordſhips, That the 
pariſh was large and the expence of living high: But 
the petitioner's ſtate of the caſe is ſupportbti by the 
contract above recited, which gives a very juſt deſerip- 
tion of the circumſtances of the pariſmn. 
Again, the petitioner muſt ſubmit to your Lordſhips, 
whether, in point of law, the augmentation: in this 
caſe ought not to be refuſed. The petitioner is ad: 

viſed, it is a rule uniformly followed by your Lord- 


B 3 ſhips, 
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muſt have been refuſed. _ And, with gre 


. % J 


_O That wherever a  decreet of modification has been 
obtained fincs 1707, your Lordlhips refuſe, to open 


the deeree and grant a further augmentation, The 


petitioner admits, that there is no decreet of modiſi- 


cation in'this caſr; but he humbly apprehends, the 
contract above recited. is equivalent to a decreet of 


aug mentation, and onght to have the fame effect in 


this oaſe. It augments and aſcertdins the ſtipend; and 
the moderator and preſbytery, who were parties to the 


contract, agree, That a decree of modification be ob- 


tained in conformity to it. If ſuch a decree had been 
obtained, doubtleFs it would have fallen under the rule 
eſtabliſned by your Lordfhips, and this augmentation 
ſubmiſſion, N 

the petitioner can ſee no good reaſon i hy Why the 
contract of itſelf ſhould not have the fame effect. 75 
And, in material juſtice, the petitioner's plea is cer- 
tainly woll founded. The ſtipend aſcertained by thę 
contract in 1717, was probably, at that time, as much as 
the teinds of the pariſh could afford. If the petitioner's 
predeoeſſor hed then brought a valuation of his teinds, 
the incumbent · could have had no claim for an augmen- 
tation;/ and it is not to be doubted but the petitioner's 
predeceſſors would have brought a valuation, had i it not 


beonrelying on ehe foreſaid contract; which, on that 


account, ought in juſtice to be ſupported. 

But in the c place, Suppoſing Jour: Lordſhips gil 
inclinedble: to grant an augmentation, | the petitiqner 
apprehends, the ſtipend will not be modiſied ſo high as 
it is in your Lordſhips interlocutor. The interlocutor 
was pronouneed in the view that the rent of the ha- 
rony of Pur, the only lands in the pariſh, FR 
to L. Goo Sterling yearly, as the miniſter averred; where- 


f 


1 


as the rent of ths barony of Park; independent of the | 
Mains, which ſome time ago was let only for L. 20 
Sterling; and the mills which pay no teind, amounts 
only to L. 3491: 15: 11 Seors, in money-rent; 8 
bolls, two firlots, and two pecks meal, „ 23 bolls; and 
one peck bear; and 129 bolls, three firlots, two pecks 
oats; which altogether, is far ſhort of the rent 
poſed by your Lordſhips when you 2 the aug 
mentation; and conſequentiy, 45 1 * Wang 
the interlogutor ought to un oportional 
Te mnt. rat Fe sse a 
3tio, By your Lordſhips ne the ſtipend of 
oe A for this year and all fibſequene years; „ Fed 
fied to two chalders of meal, two chalders of bear, 
« 500 merks Scots of money, wich L. 30 money fore- 
« ſaid for furniſhing the  coriiunion: tlemetits,” 
Whatever may be your Lordfhips opinion, either as to 
the augmentation itſelf, or the amount of it, the p cad 
oner does humblyapprehend, that it cannotber made 
able in the kinds fixed the interlocutor. Fran 
rental above narrated, your Lordlhips wilf' Ky 
that there is not ſo much meal or fo 8 555 bear, payable 
out-of the petitioner's whole eltafe, as would 8 the 
ſtipend, Was it to remain as preſently fed; aid" the 
ſmall quantity of meal l Pere that Is hen th tatin6t 
| ſerve the * r own finily. "With 
great ſubmiſſion, the , the' petitioner expects that 
whatever ſtipend mayibe' finally modified, wilt be made 
payable in money, whileh is 22 agteeahle to the = 
ture of that country, 00 a Tele edontty, a 
the rent 24 almeſt wholly in WE n 
ee | " 8 * Lafth, 


59 


Laſihh, By your Lordſhips interlocutor, the ſtipend 
thereby modified is dęecerned : to, be paid yearly. to 
«« the, purſyer, and his faceallors in office, miniſters | 
_ «« ſerving the cure at the faid kirk, by Captain John Gor- 

« don of Park, and his ſucceſſors, in the right of the 

lands and teinds within the faid pariſh.” .,; The, petir 
tioner apprehends, that this part of the interlocutor, 
muſt be varied at any rate. Were it to remain unal- 
tered, it might thence be inferred that the. whole mo; 
dificd ſtipend was payable, by the petitioner. alone; but 
this certainly was not your Lordſhips meaning. The 
Earl of Findlater and his predeceſſors have, for time paſt 
memory, paid part of che ſtipend. of this pariſh, and, 
ſince the augmentation in 1717, they have always paid 
the ſum of L. go: 16: 8, yearly, as their proportion of the 
ſtipend then augmented. And this ſum, the petitioner 
apprehends, the Earl, cs in all ente continue to 
ms further, the oatitionete aduied chas * Karl ot 
Findlater will be obliged to bear his proportion, if not 
the whole of the augmented ſtipend.:, It is very true, 
the Earl has neither lands, or teinds within the Pparith ; 
but nevertheleſs, as the petitioner is poſſeſſed of various 
contracts between the Earl's predeceſſors and his, with 
reſpect © the ee and teinds of this, pariſh, he is 
pretty certain of being able to ſhow from theſe con- 
tracts, that the whole, or at leaſt. a proportion of this 
augmentation, muſt be localled upon the. Earl of Findla; 
ter; or at leaſt, that his Lordſhip will be ultimately li- 
able i in it. That queſtion however is not hujus loci; but, | 
in order to ſettle. it, the petitioner would incline, that 
after the ſtipend 1 is finally modified, your Lordſhips 

ſhould 


on 


© ES (9 1 


th6uId remit. to an Ordinary to ſettle the locality ; and 


this can be no loſs whatever to the purſuer, becauſe his 


augmentation takes place from the ralſing of his ſum- 


mons ; and after the modification, the petitioner is no 
doubt liable for the whole augmentation, till ſuch time 


as all diſputes that 6 locality are de- 


termined: 


lin il therefire Pee our Leden, 2 gt 


interlocutor ; and to find that no ation can be 
demanded in this caſe. Alt any rate, 2do; To modify 
the ſtipend lower than by the former 
ztio, To ordain the ſtipend ſo modified to be payable in 
money only. And laſtly, To remit to an Ordinary, 10 


* in what proportions * is 
be localled. * © 
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